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Chief Justice 
John Marshall 


1755-1835 
EDWARD ROESKEN 


It is now one hundred years 
since John Marshall, the Chief 
Justice of the Supreme Court of 
the United States from 1801 to 
1835, died in Philadelphia, the city 
where the Constitution of the 
United States, in the expounding 
of which he achieved deathless 
fame, was signed almost one hun- 
dred and fifty years ago, in 1787. 

Like Washington, he was born 
in Virginia. At the age of twenty 
he enlisted as a soldier in the Rev- 


olution, serving with Washington 
at Monmouth and Brandywine 
and with Anthony Wayne at 


Stony Point. After leaving the 
Army in 1781, he was admitted to 
the Bar. He served in the Vir- 
ginia Assembly and was later 
elected to Congress. President 
John Adams appointed him Secre- 
tary of State in 1800 and he became 
Chief Justice of the Supreme Court 
of the United States in 1801. 

The “Dartmouth College case,” 
Trustees of Dartmouth College v. 
Woodward, 4 Wheaton 518, was 
one of the cases decided while he 
was Chief Justice. In it he gave 
us what is perhaps the most famous 
definition of a corporation : 


“A corporation is an artificial 
being, invisible, intangible, and 
existing only in contemplation of 
law.” 

The opinion written in that case 
went far to define the extent of 


the powers which are granted to 
a corporation by the authority 
creating it, such a grant of powers 
being held to constitute a contract 
between that authority and the 
corporation, which might not, un- 
der the Constitution, be later 
altered without the consent of the 
corporation. 


As decision after decision was 
rendered during John Marshall’s 
term as Chief Justice in the first 
thirty-five years of the last cen- 
tury, the new system of govern- 
ment set up by the Constitution 
gradually assumed more definite 
form. The Court was called upon 
to outline the limits of the powers 
of the state and federal govern- 
ments, to define the rights of 
individuals and corporations, and 
to pass upon many questions re- 
lating to commerce and taxation. 
Its pronouncements on these and 
kindred subjects applied and con- 
strued the Constitution and the 
laws “made in pursuance thereof” 
as “the supreme law of the land.” 
After the passing of one hundred 
years, Chief Justice Marshall’s 
part in the writing of these opin- 
ions remains the greatest individ- 
ual contribution which has been 
made in the interpretation of the 
Constitution of the United States. 
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Domestic Corporations 


California. 


Stockholders’ liability; debts incurred between repeal of consti- 
tutional provision and statute. Certain stockholders were sued, in 
this action, upon their statutory liability for corporate debts, the 
loans having been made to the corporation subsequent to November 
4, 1930, the date of the repeal of the Constitutional provision provid- 
ing for stockholders’ liability for debts, but prior to August 14, 1931, 
when the statutory provision relating to the same subject ceased 
to exist by reason of its repeal by the Legislature. The question is, 
whether stockholders are liable for debts incurred between the two 
dates. The District Court of Appeals of California (Second District, 
Division 2), upon this point, says that, when the constitutional pro- 
vision was repealed on November 4, 1930, the liability of stock- 
holders for debts thereafter contracted ceased, and the statute 
remained merely as a recital of what had been the law and was 
operative only as a means of enforcing such causes of action for 
stockholders’ liability which had already accrued. The constitution 
fixed the liability, while the statute simply provided the means of 
enforcing the right of a creditor against a stockholder. Kaysser v. 
McNaughton et al., 46 P. (2d) 217. Griffith & Thornburgh and 
Butcher & Haines, all of Santa Barbara, for appellant. E. W. Squier 
and J. F. Goux, both of Santa Barbara, for respondents. McCut- 
chen, Olney, Mannon & Greene and Frank M. Gunter, all of Los 
Angeles, amici curiae. 


Florida. 


Defense of usury by corporation organized prior to General Cor- 
poration Act. A Florida corporation organized prior to the General 
Corporation Act, (Chapter 10096, Acts of 1925) when sued in a 
mortgage foreclosure attempted to defend on the ground of usury. 
The defense was overruled and the main proposition presented here 
is whether a Florida corporation organized prior to the General 
Corporation Act can interpose the defense of usury in a suit brought 
against it wherein it is made to appear that the mortgage embraces 
a charge of interest in excess of the interest rate fixed by the Florida 
usury laws. It was contended that while the General Corporation 
Act prohibited the defense of usury a corporation organized prior 
thereto could set up such defense. The court below held that under 
section 5970, Comp. Gen. Laws, section 4048, Rev. Gen. St., a Flor- 
ida corporation chartered prior to the General Corporation Act could 
enter into a valid contract to borrow money at such rates of interest 
and upon such terms as the company or its board of directors shall 
authorize or agree upon irrespective of the limitations on interest 
rates and devices for excessive interest exactions set forth in the 
general usury laws of Florida. The Supreme Court of Florida 
affirms the decision of the lower court, observing that while the pro- 
visions of the General Corporation Act apply particularly to corpo- 
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rations deriving their charters under that act alone, it does not follow 
that a corporation chartered prior to the Act may not, as in this 
case, become liable on a contract made according to the applicable 
statutory provisions, for repayment of money borrowed at such 
rates as the corporation or its board shall have authorized, 
whether the rate agreed on be made directly or indirectly, in excess 
of the rate that would be usurious on the part of an individual. 
Under the prior statute, where a corporation has not engaged to pay 
interest at a rate in excess of what the company or its board have 
authorized or agreed upon as necessary or expedient, the courts 
have no right to refuse to give the corporation’s contract legal effect 
as contemplated by the law, nor to void it as an obligation entitled 
to the law’s protection. There is a dissenting opinion. Matlack 
Properties, Inc. v. Citizens & Southern Nat. Bank, 162 So. 148. Ross 
Williams and J. K. Williams, both of Miami, for appellant. Cope- 
land & Therrel, of Miami Beach, for appellee. 


Illinois. 


Forfeiture of charter for failure to comply with Motor Fuel Tax 
Act. These proceedings were instituted by the state against an oil 
company for an accounting, injunction, appointment of a receiver, 
and the dissolution of the corporation under sections 82 and 83 of 
the Business Corporation Act. It appeared that in 1929 the com- 
pany applied for and received a distributor’s license and operated 
thereunder until November, 1933, when pursuant to a notice that 
it had failed to comply with the Motor Fuel Tax Act, by refusal to 
make monthly returns and pay the required tax its license was 
revoked. Thereafter, in February, 1934 the Secretary of State caused 
notice to be served on the corporation warning it of dissolution 
under section 82, above referred to. The principal questions are 
whether the corporation exceeded and abused the authority con- 
ferred upon it by acting as a distributor without a license after 
notice, and whether it thus violated the Criminal Code of the state. 
The Supreme Court of Illinois in considering the points involved, 
says that every corporation is bound by the laws of the state, and, 
on its failure to abide by them in a particular designated by statute, 
is subject to dissolution, and a corporation so offending against the 
laws of the state, the violation of which is made grounds for disso- 
lution, it is thereby abusing the authority conferred on it by law. 
The court further says in connection with the argument that for- 
feitures are not favored, and the courts should be slow to forfeit a 
charter, that the dissolution of a corporation by the state is not 
a forfeiture in the sense in which that term is applied to contracts. 
It is a penalty exacted by the state for disobeying the law. “The 
evidence in this case shows a continued and deliberate evasion of 
the laws of the state governing this corporation and its activities.” 
The decree for dissolution was therefore affirmed. People ex rel. Kerner 
v. Blue Rose Oil Co., 196 N. E. 456. Justus Chancellor, of Chicago, 
(Lloyd C. Whitman, of counsel), for appellant. Otto Kerner, Atty. 
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Gen. (John H. Gately and George F. Mulligan, Jr., both of Chicago, 
of counsel), for appellee. (Writ of certiorari denied by the United 
States Supreme Court, October 14, 1935.) 


Kentucky. 


Purchase of its own stock by corporation for purpose of retire- 
ment. The point for decision is whether a solvent corporation with 
the consent of all its stockholders and creditors may purchase a 
portion of its own stock for the purpose of retirement and reducing 
its capital. In the present case because of dissension regarding 
management a contract was made by the directors and three of the 
stockholders whereby there was sold to the company certain shares 
of its stock. This transaction was approved and consented to in 
writing by all the stockholders and creditors and by appropriate 
resolution the stockholders voted to cancel the stock so purchased 
and thus reduce the capital. The company had and will continue 
to have a substantial surplus. However, some doubt existing as to 
the validity of the transaction because of the statutory inhibition of 
a domestic corporation acquiring its own stock, a declaration of 
rights was asked. The circuit court adjudged the transaction legal. 
The Court of Appeals of Kentucky affirms, pointing out that while 
section 544 provides that no corporation shall take as security for 
a debt any lien upon any part of its capital stock or be the holder 
or purchaser thereof unless it be necessary to prevent loss upon a 
debt previously contracted, still this section, should, under the facts 
here, be considered with section 553 expressly authorizing a corpo- 
ration to reduce its capital stock by the vote or written consent of 
stockholders representing two-thirds of the capital stock. It would 
appear that the legislative intent in enacting the provisions of section 
544 “was to protect the creditors and stockholders against injustice 
and danger that might arise from a corporation trafficking in its own 
shares, and that it was not intended as a limitation upon the power 
or means of reducing the capital when there could be no injurious 
consequence and the transaction was unanimously approved by all 
of those who could in any way be affected. * * * Here the cor- 
poration does not acquire or become the holder of the stock in the 
sense in which those terms are used in section 544.” Germann et al. 
v. Farmers Tobacco Ware House Co. of Danville, 84 S. W. (2d) 82. 
Henry Jackson and Add Lanier, both of Danville, for appellants. 
M. Carlisle Minor, of Danville, for appellee. 


Massachusetts. 


Officer’s salaries; cost of setting up voting trust, counsel fees. 
Stockholders of a corporation brought suit on behalf of the corpo- 
ration against its directors. 

Upon the death of an assistant treasurer of the company, his 
salary, amounting to $15,000 annually, had been divided equally, by 
the directors, among three of the directors, also officers, who were 
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receiving salaries of $4,500, $12,000 and $17,000 each annually. It 
was held, confirming the finding of a master to whom the case had 
been referred, that this action was not consistent with reasonably 
prudent and skilful management of the business under the business 
conditions then obtaining, and the three directors were required to 
refund the excess of salaries above the fair value of their services 
as determined by the master. 

A second point concerned the expenses incurred by the directors 
in setting up a voting trust of the preferred stock of the corporation, 
the directors having charged the company with this amount, which 
it had paid. The court pointed out that the corporation was not a 
party to the voting trust agreement and that the use of corporate 
funds to set up the voting trust could hardly be regarded as being 
for a corporate purpose. The amount paid was, therefore, required 
to be returned to the corporation. Sagalyn et al. v. Meekins, Packard 
and Wheat, Inc. et al., 195 N. E. 769. C. H. Beckwith, of Springfield, 
for appellants. J. B. Cowett and J. K. Gallaher, both of Springfield, 
for appellees. 


New Jersey. 


Payment of dividends on shares of different par values, although 
of the same class; inspection of books. The defendant company’s 
certificate of incorporation provided for authorized capital stock of 
$500,000, divided into 62,500 shares, of which 25,000 shares were to 
be voting “Class A” fully participating stock at $5 per share and 
37,500 shares were to be “Class A” non-voting fully participating 
stock at $10 per share. Complainant, a holder of non-voting stock, 
seeks, in the Court of Chancery, to have set aside an amendment 
of the charter which attempted to change the value of all shares 
to $5 each and to restrain the payment of a dividend of 25¢ per share 
which had been declared on all the stock, in connection with which 
the non-voting ($10) stock had been treated on the same basis as the 
voting ($5) stock, on the ground that the attempted reduction is a 
wrongful taking of property and rights from the non-voting stock- 
holders and that the dividend wrongfully deprives the holders of 
the non-voting stock of the share in the earnings to which they are 
entitled. 

A final decree had been entered holding the amendment void, 
reserving, however, the question as to whether the ($10) non-voting 
stock was entitled to dividends amounting to twice that to be de- 
clared on the ($5) voting stock, which question is now considered. 
The court, after observing that the certificate of incorporation did 
not state that all shares were to be of equal value, said that in view 
of the $10 and $5 values fixed, it followed as a natural and necessa 
inference “that the entire 62,500 shares were not intended to be all 
of equal value, but that 37,500 of them were intended to be each 
of a value twice as great as that of each of the other 25,000 shares.” 

“The presumption, or conclusion, must be, therefore, that each 
share is entitled to share equally with all other shares, in the profits 
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or dividends, im proportion to the fractional interests in the capital 
represented by the respective shares and this on the principle that 
equality is equity.” “It is concluded therefore that the dividend 
declared in 1934, if it is to be paid at all, must be adjusted so as 
to provide for payment of dividends on the respective shares in 
proportion to the respective fractional interest of the capital repre- 
sented by the respective shares, for the payment of an amount on 
each share of non-voting stock twice as great as the amount payable 
on each share of voting stock; and defendant will be enjoined from 
the payment of any dividend on any other basis.” 

A further question was whether, under the circumstances, the 
defendant should be required to furnish the complainant with a list 
of the names and addresses of the holders of the non-voting stock. 
The court held him entitled to inspect the corporate stock book 
and take a copy of the names and addresses of his co-stockholders, 
for the purpose of communicating with them. McGahan v. United 
Engineering Corporation, Inc., 180 Atl. 195. Osborne, Cornish & 
Scheck of Newark, for complainant. Meyers & Lesser of Newark, 
for defendant. 


Oklahoma. 


New corporation organized to succeed to business of existing 
corporation ; liability for debts. The Supreme Court of Oklahoma 
holds, in an action on a promissory note that where a new corpo- 
ration is organized for the purpose of succeeding to the business and 
acquiring the property of an existing corporation, and the new cor- 
poration does acquire the business and property of the old corpo- 
ration without purchasing the same in good faith, and where the 
stockholders in the two corporations are in effect the same, and 
the other surrounding circumstances are such as to warrant a con- 
clusion that the new corporation is a mere continuation of the old, 
then the new corporation becomes liable for the debts of the old 
corporation. The court further says that it should be observed that 
the mere reorganization of a corporation does not, in itself, make the 
new company liable for the old company’s debts, but such rule is 
not applicable where the new corporation has acquired the assets 
of the old under circumstances that amount to a conversion of the 
corporate property, and the new corporation becomes liable for the 
debts on the trust fund theory to the extent of the value of the 
property acquired by it. Oklahoma Title Co. et al. v. Burrus, 44 P. 
(2d) 852. Carl W. Gust, of Eufaula, for plaintiff in error Eufaula 
Abstract Co. Turner & Turner and H. B. Parris, all of Eufaula, for 
plaintiff in error Oklahoma Title Co. Clark & Jack Nichols, of 
Eufaula, for defendant in error. 

Contract between corporation and purchaser of shares under 
which corporation agrees to repurchase; tender. Where a contract 
made in connection with the sale of corporate stock grants the pur- 
chaser the option to resell the stock to the corporation in the event 
he becomes dissatisfied at a specified time, the purchaser may exer- 
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cise his option in accordance with the contract by giving notice of 
dissatisfaction within the time specified. In the absence of a pro- 
vision in the contract specifying the time of performance of the 
repurchase agreement or requiring a tender in order to exercise the 
option, such tender, if necessary, may be made within a reasonable 
time after the expiration of the time for exercising the option. So 
holds the Supreme Court of Oklahoma in an action brought by the 
purchaser of the shares to recover a money judgment. The court 
further says that where a tender is necessary to the establishment 
of any right against another party, it is waived or becomes unneces- 
sary when it appears that such tender, if made, would have been 
refused. Janeway et al. v. Vandeventer, 45 P. (2d) 79. Paul D. 
Busby and Geo. B. Schwabe, both of Tulsa, for plaintiff in error. 
Silverman, Rosenstein & Fist and R. E. Rosenstein, all of Tulsa, 
for defendant in error. 


Oregon. 


Action, pending against a corporation at close of five-year statu- 
tory “settling of business” period following dissolution, held to 
abate. An Oregon corporation, which had obtained a certificate of 
dissolution in 1927, petitioned the Board of Tax Appeals for a re- 
determination of its Federal income tax during the five-year period 
provided by the Oregon statutes for the settling of the business 
affairs of dissolved corporations. The hearing on the matter and the 
decision of the Board both occurred after the expiration of the five- 
year period. On appeal to the Circuit Court of Appeals, Ninth 
Circuit, the court said: “The Oregon statute (section 25-221, Oregon 
Code, 1930) does not provide for the continuance of suits pending 
by or against a dissolved corporation at the expiration of the 5-year 
extension of its corporate life, and the Supreme Court of Oregon, 
in construing this statute, has held that pending suits commenced 
within that period abate upon the expiration thereof.” “Here the 
5-year period expired, the corporation became defunct, and the pro- 
ceeding before the Board of Tax Appeals abated on August 30, 1932, 
21 months before the Board rendered its decision. The petition 
filed in this court in the name of the defunct corporation presents 
nothing for review. The only thing we can do with such a petition 
is to dismiss it.” G. M. Standifer Construction Corporation v. Com- 
missioner of Internal Revenue, 78 F. (2d) 285. Charles E. McCulloch 
and Ivan F. Phipps of Portland (Carey, Hart, Spencer & McCulloch 
of Portland, of counsel) for petitioner. Frank J. Wideman, Asst. 
Atty. General and Sewall Key and F. E. Youngman, Sp. Assts. to 
the Atty. General, for respondent. 


Texas. 


Actual not constructive knowledge, approval and consent neces- 
sary to render directors of corporation, whose right to do business 
had been forfeited, liable on debts. Under the statute, (Art. 7091, 
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R. S. 1925) each director and officer of any corporation whose right 
to do business has been forfeited shall, as to debts of such corpo- 
ration which may be incurred, “with his knowledge, approval and 
consent,” within the state, after such forfeiture, and before revival 
of the right to do business, be deemed and held liable thereon to 
the same extent as if such directors and officers were partners. In 
an action against certain directors of a corporation whose right to 
do business has been forfeited, it appeared that two of such directors 
did not have actual knowledge of the account sued on and never 
approved or consented to it. It was, however, contended that the 
directors should be charged with knowledge of the debt as they 
could, or should have known of its creation if they had properly 
discharged their duties. The Court of Civil Appeals of Texas, (San 
Antonio) does not agree with this contention, saying that if such 
were the case, it would be the duty of a director to know what debts 
are being created, and this being his duty he would be charged with 
constructive knowledge where he does not have actual knowledge 
and this constructive knowledge would carry with it the inference 
that he had consented to and approved the incurring of such debts. 
“We cannot accept this contention but, on the contrary, conclude 
that the statute means actual knowledge, consent and approval.” 
Groce-Parrish Co. v. Yakey et al., 81 S. W. (2d) 273. Linebaugh & 
Guittard, of Victoria, for appellant. H.S. Bonham and J. A. Wood, 
both of Corpus Christi, and Perkins & Floyd, of Alice, for appellees. 


West Virginia. 


Injunction restraining use of similar name; unfair competition. 
These proceedings were brought by the Household Finance Corpo- 
ration, a Delaware corporation, against the Household Finance Cor- 
poration, a West Virginia corporation, for an injunction to restrain 
the use of the name. The West Virginia corporation had originally 
been incorporated under another designation, but had later assumed 
the same name as the Delaware company. It appeared that the 
Delaware corporation’s name had originated many years prior to 
the incorportion of the West Virginia company, and had been ac- 
quired by it through predecessor organizations and otherwise. The 
company had grown from a small concern into a large corporation 
and its net assets at the time the West Virginia corporation changed 
its name were over $24,000,000, not including good will. At the 
time of the filing of the bill its net assets were over $29,000,000 and 
the company had offices in approximately 76 cities and towns in the 
United States. It advertised nationally over the radio, and in news- 
papers and other publications. The United States District Court 
(Northern District, West Virginia), in granting the injunction says 
that where a charter is granted in accordance with the name selected 
by a corporation, the state does not warrant the name, nor does it 
guarantee that the domestic corporation shall have the full right 
and privilege to that name, regardless of any previous existing right 
of another, and refers to the case of Liberty Assurance Society v. 
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Heralds of Liberty, 15 Del. Ch. 369, 138 A. 634, wherein it was held 
that the general right conferred by a state to choose any corporate 
name must be held to those considerations of justice and fair dealin 
which it is the duty of a court of equity to promote and protect, and, 
consequently, the courts of a state will not permit a business to be 
carried on in a way unfair to a corporation of another state or in a 
name which unjustly interferes with the business of such corpora- 
tion, although the same may have been organized under the general 
laws of the state. The injunction prayed for by the Delaware cor- 
poration was accordingly granted. Household Finance Corporation 
of Delaware v. Household Finance Corporation of West Virginia, 11 
F. Supp. 3. O’Brien & O’Brien, of Wheeling, and Ballard Moore 
and John A. Marzall (of Cox & Moore), both of Chicago, IIl., for 
plaintiff. Schmidt, Hugus & Laas and Ewing & McGinley, all of 
Wheeling, for defendant. 


Foreign Corporations 


Florida. 


Unlicensed foreign corporation may recover property; interstate 
commerce. The Mergenthaler Linotype Company, a foreign cor- 
poration brought this action of replevin to recover certain property 
upon default. Because of the fact that the original conditional 
buyer’s rights had been twice transferred to others in the state, the 
lower court was of the opinion that these transactions constituted 
local transactions in which no interstate commerce was involved, 
being separate and apart from the original interstate sale and ship- 
ment, and, consequently because of the corporation’s failure to 
qualify the action abated. The Supreme Court of Florida (Divi- 
sion A), however, reverses, saying that the contract was made by 
a resident agent of the corporation with a resident of Florida for 
the purchase of manufactured articles to be shipped from another 
state, the title to remain in the seller with the right to retake the 
property upon default in payment. This was an interstate trans- 
action and the seller’s right to enforce the sale contract remains even 
though the buyer’s possession and rights be transferred to successive 
assignees with the knowledge of the seller. The fact that the seller’s 
agent is a resident of Florida does not alter the seller’s rights; nor 
does the fact that the corporation did not pursue its rights until 
after the buyer’s possession and rights had been transferred more 
than once affect the corporation’s rights under the contract in the 
instant case. “The controlling law does not require foreign corpo- 
rations to qualify to do business in the state before it can enforce 
in the courts of the state its rights under a contract involving an 
interstate sale and delivery of personal property.” Mergenthaler 
Linotype Co. v. Gore, 160 So. 481. Troy C. Musselwhite and Maguire 
& Voorhis, all of Orlando, for plaintiff in error. Wells & Hall, of 
Leesburg, and J. W. Hunter, of Tavares, for defendant in error. 
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New York. 


Maintaining office for answering inquiries and collection of over- 
due accounts held not to be doing business. Defendant foreign 
corporation moved to have service of summons and complaint set 
aside in this action. Service had been made upon an employe of 
defendant’s New York office, which was used for receiving visitors 
answering inquiries and from time to time rendering some assistance 
to the main office in another state in the collection of overdue ac- 
counts, but never handling current accounts. A petty cash account 
was maintained in a New York bank. The office was also used at 
intervals by a traveling salesman in charge of the eastern territory 
of defendant which, in his case, did not include New York City or 
Long Island. Under these facts, the court held defendant was not 
doing business in New York. Wolitz v. India Tire Co., 10 F. Supp. 
53. uis A. Brown of New York City for plaintiff. Cornelius é 
Webster of New York City for defendant. 


Unlicensed foreign corporation may maintain action for conver- 
sion of personal property. The Meisel Tire Company, a foreign 
corporation, sold to an individual certain automobile accessories 
under a conditonal sales contract, and these articles were placed on 
an automobile which the individual was likewise purchasing on 
time. The individual defaulted, and the owner, the defendant, re- 
possessed itself of the car and sold it after notice and advertisement, 
by sale conducted by a licensed auctioneer. Neither party had re- 
corded its conditional sales contract. In an action for conversion, 
it was contended that the tire company could not maintain the suit 
since it was a foreign corporation doing business in the state and 
had neither alleged nor proved that it had a certificate of authorit 
to transact business. The Municipal Court of the City of New Yor 
(Borough of Manhattan), however, holds that this contention is 
without force because the statute only prohibits a foreign corpora- 
tion from maintaining any action upon any contract made by it in 
the state and does not interdict any action purely ex delicto, as 
the one in suit, i. e., for conversion. The court refers to the general 
rule that “statutes whose express terms merely deny the right of a 
noncomplying foreign corporation to maintain any action on any 
contract made in the state do not bar the right of such corporation 
to maintain actions which are purely ex delicto.” However, judg- 
ment was for the defendant, since under other facts, the tire com- 
pany’s omission to record its conditional sales contract was fatal 
to recovery. Meisel Tire Co. v. Mar-Bel Trading Co., 280 N. Y. S. 
335. Jesse J. Fine, of New York City, for plaintiff. Meyer Machlis, 
of New York City, for defendant. 


South Carolina. 
Installation; service of process on foreign corporation held valid. 


The Supreme Court of South Carolina, in an action relating to juris- 
diction and service of process affirms the judgment and order of the 
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lower court, which contained the following: “But even if defend- 
ant would be immune from service if it had shown that it had car- 
ried on in South Carolina a business wholly interstate in character, 
the showing made here indicates that its activities were not so 
limited. Its plans and purposes were to organize and build up a 
— force in this state through its state representative present 
here for that purpose. It sent its representatives into this state to 
negotiate adjustments and make contracts of settlement here. Af- 
ter its machinery had arrived in this state, it performed the work of 
installing the same, which in the Newberry job required several 
weeks of costly labor. Using the language of the Supreme Court in 
Kansas City Structural Steel Co. v. Arkansas, 269 U.S. 148, 46 S. Ct. 
59, 70 L. Ed. 204, changed slightly to fit these facts, ‘the installation 
of the stoker necessarily involved some work and business in South 
Carolina which were separate and distinct from any interstate com- 
merce that might be involved.’ I am constrained to find and hold 
that defendant was present in South Carolina transacting its busi- 
ness on and after May 16, 1933 when the act under which it was served 
with process became law.” Garrett Engineering Co. v. Auburn Foun- 
dry, Inc., 179 S. E. 693. Edward L. Craig, of Columbia, and Lyles 
& Daniel, of Spartanburg, for appellant. Carlisle, Brown & Carlisle 
and Donald P. Sanders, all of Spartanburg, for respondent. 


Tennessee. 


Unlicensed foreign corporation loaning money on property in state 
and purchasing at foreclosure held not doing business. Several 
questions are involved in the instant proceedings. However, the 
point considered here is whether an unlicensed foreign corporation, 
engaged in the business of “underwriting first mortgage loans for 
sale investors,” was doing business in Tennessee. It appeared that 
the company had loaned a certain amount on real estate in the state, 
the transaction having been conducted through a person who was 
not employed by the company, and not authorized to bind it in any 
way, and his compensation, as well as all other expenses, were paid 
by the borrower. It further appeared that the application was ap- 
proved and accepted without the state upon conditions stated in the 
written acceptance which contemplated that all acts done in con- 
nection with the loan should be done at the corporation’s home 
office. Regarding the foregoing facts, the Court of Appeals of 
Tennessee (Eastern Division), relying on Norton v. Union Bank & 
Trust Co., 46 S. W. 544, and Holston Nat. Bank v. Missionary Society, 
11 Tenn. App. 72, 79, says that it was expressly held in the Norton 
case, “that a foreign corporation having no agent or place of busi- 
ness within this state, which loaned money on applications sent to 
it by loan brokers who were agents of the borrowers, was not doing 
business of loaning money in this state, within the meaning of the 
Tennessee statutes prohibiting foreign corporations which had not 
complied with the laws of this state from carrying on the business 
of loaning money therein, and that notes and mortgages so taken by 
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foreign corporations might be enforced in the courts of this state; 
* * * The holding in the Holston case was to the same effect. 
The court further observes that “In purchasing the mortgaged 
property at the foreclosure sale, and thereafter holding it, the Trust 
Company was not doing business in Tennessee, in violation of our 
statutes.” Certiorari was denied in this case by the Supreme Court. 
Erwin Nat. Bank v. Riddle et al., 79 S. W. (2d) 1032. R. W. H. 
Gilbert and Fred Baughman, both of Erwin, for appellants. L. H. 
Allred and H. D. Erwin, both of Erwin, for appellees. 


Taxation 


Massachusetts. 


Foreign corporation with principal office at Boston, not engaged 
exclusively in interstate commerce, is subject to corporate excise 
tax on local business. A foreign corporation, dealing in lumber at 
wholesale, had its principal office in Boston. Orders solicited by the 
Boston office salesmen operating in Massachusetts and other New 
England states were accepted at Boston but filled from stocks kept 
in states other than Massachusetts by direct shipments to customers, 
no stocks being kept in Massachusetts, the only tangible property 
in that state being office furniture and equipment and salesmen’s 
automobiles. “The tax here assailed was levied under G. L. (Ter. 
Ed.) c. 66, ss. 39-43. Its essential provisions are that a ‘foreign 
corporation shall pay annually, with respect to the carrying on or 
doing of business by it within the Commonwealth, an excise equal 
to the sum’ of a percentage on the corporate excess employed by 
it in this Commonwealth and a percentage on its net income attrib- 
utable to business done in this Commonwealth. The second of these 
two factors may be disregarded in the case at bar, since the tax- 
payer had no such income and no part of the excise assessed had 
any reference to such income.” 


The court considered whether the company was carrying on intra- 
state business in Massachusetts or whether its business activities 
were confined exclusively to interstate commerce and said: “Doubt- 
less certain of its activities were interstate commerce; but others 
were not. The principal office of the taxpayer was in Boston. Its 
most active bank account was there. Corporate books and records 
were kept there; the location of its treasurer with all its implica- 
tions were there; the dividends were paid and the meetings of its 
directors were held there. These are corporate functions which are not 
interstate commerce.” It was held that this constituted local and intra- 
state business which subjected the foreign corporation to the excise 
tax. It was also decided that the effect of this tax, under such 
circumstances, upon interstate commerce is incidental and remote. 
“The tax in case at bar may have some remote effect upon the 
business of the taxpayer, but no more than that of any local ad 
valorem tax_which under established principles may be placed upon 
tangible and intangible property within the Commonwealth without 
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so burdening interstate commerce as to be an interference with the 
Federal power of regulation.” Atlantic Lumber Company v. Commis- 
sioner of ¢ Corporations and Taxation,* decided September 16, 1935. 
Commerce Clearing House Court Decisions Reporting Service Req- 
uisition No. 143550. 


*The full text of this opinion is printed in The Corporation Tax Service, 


Massachusetts volume, page 1642. 





Michigan. 


“Michigan Chain Store Tax and Sales Tax Acts held valid.” Un- 
der this heading, the case of C. F. Smith Company et al. v. Fitzgerald 
et al., decided in the Michigan Supreme Court on March 6, 1935, (259 
N. W. 352) was digested in The Corporation Journal, May, 1935, 
page 403. On October 14, 1935, the United States Supreme Court 
dismissed an appeal in this case, “per stipulation of counsel.” 


New Jersey. 


Taxation; cancellation of issued stock. On January 22, 1932, the 
corporation involved in the instant proceedings filed a report with 
the State Tax Department showing that on the first day of that 
month it had 21,700 shares of no par value stock issued and out- 
standing divided into various classes. At a meeting of the board 
of directors held on December 29, 1932, the holders of all the shares 
issued and outstanding, then totalling 21,700 shares, surrendered 
their holdings, pursuant to agreement and received 100 shares of 
the corporation’s common stock. No other action relative to the 
change in stockholdings was taken by the stockholders prior to 
January 1, 1933, and no certificate or statement was filed with the 
Secretary of State on or before that date. In February, 1933, a 
report was filed with the State Tax Department showing that on 
January 1, 1933, the corporation had issued and outstanding 100 
shares of common stock of no stated value. The Commissioner dis- 
regarded the action taken by the stockholders and levied a franchise 
tax for 1933 on 21,700 shares. The Supreme Court of New Jersey 
holds this proper, saying that the statutory requirements for a valid 
cancellation of issued stock were not met. The statute “prescribes 
the mode of procedure for making effective the change contemplated 
here. It ordains that a change of this character shall be approved 
by two-thirds in interest of each class of stockholders having voting 
powers, in meeting assembled called by the board of directors by 
resolution declaring that ‘such amendment, change, or alteration’ is 
advisable, and ‘a certificate thereof * * * filed in the office of 
the Secretary of State.’ Compliance with the provision is a pre- 
requisite to valid corporate action.” On the claim that the provi- 
sions of the Statute did not apply to a mere “decrease of the amount 
of shares issued and outstanding,” and “not in the authorized capi- 
tal stock,” the court refers to previous holdings that stock once 
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issued is and remains outstanding until retired and cancelled by 
the statutory method for retirement and cancellation of capital stock. 
The assessment was therefore proper. Vulcan Wheels, Inc. v. Mar- 
tin,* 179 A. 620. Everett B. Smith, of Newark, for prosecutor. 
David T. Wilentz, Atty. Gen., and John Solan, Asst. Atty. Gen. for 
defendant. 


*The full text of this opinion is printed in The Corporation Tax Service, 
New Jersey volume, page 1523. 


Washington. 


The “Compensating Tax” is held constitutional. Appellant com- 
pany, with its principal place of business in Vancouver, Washing- 
ton, by orders consummated at Portland, Oregon, purchased a trailer 
and a large gasoline tank from dealers in Portland. These were 
delivered to appellant in Washington and respondents, as members 
of the tax commission sought to levy a tax under Title IV, Chapter 
180, Laws of 1935, which provides that “there shall be collected 
from every person in this state a tax or excise for the privilege of 
using within this state any article of tangible personal property pur- 
chased subsequent to April 30, 1935. Such tax shall be levied and 
collected in an amount equal to the purchase price paid by the tax- 
payer multiplied by the rate of 2%.” This action was brought to 
restrain the respondents from enforcing Title IV of Chapter 180. 

Three principal contentions were made as objections to the tax: 
(1) that it is a direct property tax; (2) that it is not uniform, and is 
discriminatory, unfair and unjust, and (3) that it violates the com- 
merce clause of the Federal Constitution, The court reached the 
conclusion that the tax was not a property tax but was rather an 
excise tax, and that being an excise tax, the constitutional provi- 
sions with reference to uniformity do not apply, saying: “In the 
case now before us, we see no substantial basis for the claim of lack 
of uniformity and discrimination. The tax here involved was a tax 
upon the use of property after it had been brought into this state, 
and is the same in amount as the tax upon the sales of other like or 
similar property in this state. With reference to the commerce 
clause of the Federal Constitution, it is well settled, of course, that 
the state, through its legislature, has no power to restrict or regulate 
interstate commerce, or to impose a tax upon an article which would 
place a direct burden upon such commerce. A state tax, however, 
on merchandise brought into this state from another state, or upon 
its sales, whether in original packages or not, after it has reached 
its destination and is in a state of rest, is lawful, providing the tax 
does not work a discrimination against merchandise because of its 
origin in another state. * * * Ilere, the articles purchased in 
Portland, Oregon, came to rest, and passed beyond interstate com- 
merce, when they were delivered to the appellant in this state for 
its use.” 
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A strong dissenting opinion, viewing the section imposing this 
tax as invalid, was written by Justice Mitchell, in which Chicf Jus- 
tice Millard and Justice Holcomb concurred. Vancouver Oil Com- 
pany v. Henneford et al.,* Supreme Court of betray, sn. August 28, 
1935. Commerce Clearing House Court Decisions Reporting Serv- 
ice Requisition No. 143147. Dale McMullen of Vancouver, for ap- 
pellant. 


*The full text of this opinion is printed in The Corporation Tax Service, 
Washington volume, page 7215 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at the offices of The Cor- 
poration Trust Company. 

L. C. Smith & Corona Typewriters, Inc. 
American Hide and Leather Company 
Standard Gas and Electric Company 
Wrigley Pharmaceutical Company 
Alexander Hamilton Institute 
Republic Steel Corporation 


Some Important Matters for 
November and December 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Notification Service maintained by The 
Corporation Trust Company System sends timely notice to attorneys for sub- 
scribing corporations of report and tax matters, requiring attention from time 
to time, furnishing information regarding forms, practices and rulings. 
AtasKka—Annual Corporation Tax due on or before January 1—Do- 

mestic and Foreign Corporations. 

DeLtawarE—Annual Report due on or before first Tuesday in January. 
—Domestic Corporations. 

District oF CotumBia—Annual Report due between January 1 and 
January 20.—Domestic Corporations. 

Georcia—Annual License Tax Report due on or before January 1.— 
Domestic and Foreign Corporations. 

New Yorx—Supplementary Franchise Tax Return (Form 60 C. T.) 
due on or before November 30.—Domestic and Foreign Corpora- 
tions organized or qualified between June 30 and November 1 of 
current year. 

Annual Franchise Tax on Business Corporations due on or be- 
fore January 1—Domestic and Foreign Business Corporations 
other than real estate and holding companies. 

Unitep States—Fourth Installment of Income Tax imposed for the 
calendar year 1934 due on or before December 15.—Domestic Cor- 
porations and Foreign Corporations having an office or place of 
business in the United States. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business The Cor- 

poration Trust Company publishes the following supplementary pam- 

phiets and forms, any of which it is always glad to send without 
charge to readers of The Journal: 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages, for business corpora- 
tions, the attractive provisions for non par value stock, and a brief summary of 
the statutory uirements, procedure and costs of incorporation, completely re- 

i to reflect the changes made by the amendments of 1935. 


Amendments to Delaware Corporation Law, 1935. Presents the com- 

lete text of the 1935 amendments to Chapter 65 of the Revised 

le, all new matters being shown in italics, and repealed matter in brackets, so 

a complete picture is conveyed of the changes effected, while explanatory com- 
ments show the purpose and result of each change. 


New Deal Laws of Importance to Corporations—Contains complete 
text of Securities Act of 1933 as amended by Title II of the Securi- 
ties Exchange Act of 1934, all matters in the original act omitted in the 1934 
amendments being set in brackets, and all new matters added by the 1934 amend- 
ments being set in italics; complete text of the Securities Eueeeee Act of 1934; 
and complete text of the amendment approved June 7, 1934 to the Bankruptcy Act 
providing for corporate reorganizations. 


The New Bankruptcy Law—Contains, first, the eleven-word amend- 
ment approved June 18, 1934 to the original amendment to the 
Bankruptcy Act approved June 7, 1934 (and published in our pamphlet New Deal 
Laws described above); second, two examples of voluntary petitions for reorganiza- 
tion under the new provisions; and third, two examples of petitions under the new 
provisions for appointment of trustees (reorganization sought). 


The High Cost of Whistles for Corporations—Benjamin Franklin’s 
classic, “The Whistle,” here is shown, by the decisions in actual court 
cases, to have a very pointed application to some of the policies of some business 
Geapesetons of our own day. A sixteen-page pamphlet for both laymen and 

wyers. 


Special Report—The Case anaes Corporate Representation by Busi- 
ness Employes. Specific experiences of different corporations 
with the handling by untrained corporate representatives of such matters as service 
of process, notices of taxes due, filing of corporation reports, etc. 


What Constitutes Doing Business. (Revised to April 15, 1934.) A 
198-page book containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “doi: 
business.” The digests are arranged by state, but a Table of Cases and a Topica 
Index make them accessible also by either case mame or topic. There is dee 


a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


Amateur Corporate Representation. A booklet dealing with some of 
the weaknesses of placing a company’s statutory representation 


in the hands of business employes or others not trained in matters i: 


When Corporations Cross the Line. A simple explanation of the rea- 


sons for and purposes of the foreign corporation laws of the various 
states, and illustrations of when and how a corporation makes itself amenable to 
them. Of interest both to attorneys and to corporation officials, 


Questionnaire on Business Outside State of Organization. This is a 


Form for attorney’s use in determining when a corporation should 
be qualified. The questions are those which will usually out the points 
mecessary to be considered. 
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NEW ... Ready in November 


Trust and Estate Law Service 


@ This new loose leaf Service as- 
sembles in one convenient place 
all the law relating to the highly 
technical field of Trusts and Es- 
tates. 


Accurately reflects the changes 
effected in law and practice by 
current conditions. 


Covers in detail the rights, duties 
and liabilities of Executors, Ad- 
ministrators, Guardians, Trus- 
tees, Testators, Settlors, Benefi- 
ciaries and Creditors. 


Replete with actual forms and 
precedents. 


An essential working tool for the 
professional man active in trust 
and estate work. 


soeee ane ogges Suen 
Tne Corporation TRUST GoMPANKy 


New Yor«x CHICAGO 
120 BROADWAY 205 W. MonrRoE Sr. 
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All America 
will have 

its eye 

on the 
Supreme 
Court this 


year 


Public policies calculated 
to change the whole course 
of business, finance, agricul- 
ture and labor may receive 
final judgment at this term. 
Many private cases either on 
the calendar or on their way 
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up are of life and death inter- 
est to those they affect. 

For the public, newspaper 
reports will be sufficient. 
But for lawyers with im- 
portant industrial, mercan- 
tile or financial clients only 
The Corporation Trust Com- 
pany’s Supreme Court Serv- 
ice will meet requirements. 
Through this Service the 
arrival of each case on the 
docket of the Supreme Court 
together with the channel 
through which it came is made 
known to you at once and 
every step in its progress up 
to final decision is reported 
promptly, and of the decision 
itself complete official copy 
is forwarded. 

Write or telephone the 
nearest office for particulars. 
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